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Abstract

The article presents the legal rules concerningctiveluct of marine scientific research in Polish
maritime areas by either Polish or the foreign aedeers in the light of the international law and
the relevant Polish national legislation. Accordingthe 1982 United Nations Convention on the
Law of the Sea the foreign researchers have toydpplan express consent of the respective Pol-
ish administrative board in order to conduct masaentific research in Polish marine territory. In
Polish exclusive economic zone the consent maythereexpress or implied. Poland is entitled to
withhold, cease or suspend the consent only uretégin circumstances determined in accordance
with international law. Concerning Polish nationaésconsent is required. The compare of Polish
national legislation and appropriate regulationthef1982 United Nations Convention on the Law
of the Sea indicates a high degree of compatibility

Key words. marine scientific research, Polish maritime areaastal state, foreign researcher, the
Maritime Act, the UNCLOS

INTRODUCTION

The scientific research in the maritime areas utiiercoastal state’s sovereignty or
jurisdiction must be conducted under the conditiais down by the acts of the in-
ternational law and filling them relevant acts loé hational legislation of the coastal
states. The basic international act in this fislthe 1982 United Nations Convention
on the Law of the Sea (UNCLO'S)The main relevant Polish act is the Act on the
Maritime Areas of Polish Republic and Marine Adrsiration (the Maritime Acf)
which includes to Polish maritime areas in arth@ internal waters, the territorial

! The Convention was signed in Montego Bay on 10 Déeerh982, for Poland in force since 13
December 1998, DzU 2002 Nr 59, poz. 543.

2 Ustawa o obszarach morskich Rzeczypospolitej Rejlskadministracji morskiej z 21 marca
1991 r., DzU Nr 32, poz. 131.
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sea and the exclusive economic Zofigne right to conduct maritime scientific re-
search in these areas vary with regard for theviaether the researchers are Polish
or foreign entities. In the former case Poland th@sabsolute freedom to regulate
their rights to conduct marine scientific reseakghile in the latter case the interna-
tional law establish certain legal regime, protegtthe rights of either the coastal
state or the foreign researcher.

It must be however remarked that in the meanindgaft XlIl of the UNCLOS
(“Marine Scientific Research”) only such a reseanttich concerns the marine en-
vironment and which is conducted within this enmirent — including the aircraft
research — constitutes marine scientific reseakoly. scientific projects carried out
from satellites, or carried out from vessels buthaving for object the marine envi-
ronment, or concerning the traces of human act{eity. underwater archeology) are
not considered to be marine scientific research @sequently are not governed
by the regime discussed in this article. Remarkahgn though Unit 5 of the Mari-
time Act is entitled “Scientific research” whichggests applicability to all scientific
research, in fact it comprises regulations relevarRart Xl of the UNCLOS con-
cerning marine scientific research. It is additipnatressed by the fact that regula-
tions on exploration of natural resources and expilon of the ship wrecks are
comprised in separate Units 6 and 7 of the Maritho#. Concluding, the term ma-
rine scientific research means oceanographic ilgag&ins conducted within marine
environment.

It should be emphasized too that the mere areaenther freedom of scientific re-
search still exists are the high seaghich comprise according to art. 87 par. 1 of the
UNCLOS all parts of the sea that are not concludetthe following categories of
maritime areas: the exclusive economic zone, thédeal sea, the internal waters

3 The juridical character of the internal waterg térritorial sea and the exclusive economic zone
is discussed further in the article. The other timaé areas distinguished in the UNCLOS are:
the archipelagic waters, the continental shelf thiedcontiguous zonét present, a governmen-
tal project of an amendment to the Maritime Aciablishing Polish contiguous zone is under
development. The establishment of this area woaldftno importance for the conduct of ma-
rine scientific research even though it could berathe geographical extent of the State’s rights
over the exploration of underwater cultural hertg@ccording to art. 303 of the UNCLOS
which states that within the contiguous zone thastal state may presume that unauthorized
removal of the objects of an archeological andohisal nature found at sea would result in an
infringement of its regulationsoncerning the coastal state’s rights in the zone)

4 It is regrettable that the regime established uade 35a of the Maritime Act (exploration of the
ship wrecks) is not applicable to the exploratiéralb underwater archeological sites in Polish
maritime areas.

® The freedom of scientific research in the highsseancerns merely the water column and the
airspace above the bottom and does not extenctsetibed which may constitute: a) continen-
tal shelf of the coastal state extending beyondith# of 200 nautical miles on which the re-
gime of conducting the scientific research is tama as in the exclusive economic zone, with
one exception: the coastal state must not withiteldonsent if the research project is of direct
significance for the exploration and exploitationtlee natural resources (art. 246 par. 5 (6) of
the UNCLOS), or b) so called ,,Area” (according to & par. 1 of the UNCLOS) laying beyond
the limits of national jurisdiction and then onhetinternational Seabed Organization and States
parties to the UNCLOS are entitled to conduct tlseaech (art. 143 of the UNCLOS).
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and the archipelagic waters. All states, whethastad or land-locked, may exercise
this freedom, under condition that the high seasraserved exclusively for the
peaceful purposdsThe research must be carried out in compatibilih regula-
tions adopted in the UNCLOS and other appropriateventions (in particular with
regulations in subject of protection of marine eoniment). However, the high seas
areas do not exist in the Baltic Sea because sfzts This sea is composed of the
internal waters, the territorial seas and the este®ieconomic zones of the coastal
states, therefore no freedom of scientific researalt be there exercised.

ACCESSTO THE RESEARCH BY THE FOREIGN ENTITIES

According to art. 28 and art. 29 par.1 of the Miamit Act the foreign entities entitled
to conduct marine scientific research in Polishitimae areas are: foreign states,
competent international organizations, foreign redt@and juridical persons. It is
noteworthy that art. 238 of the UNCLOS admits tighit only to states and compe-
tent international organizations. It follows frohid that the Maritime Act broadens
the catalogue of the entitled entities to naturad auridical persons which are not
involved by guarantees of the international8a¥he right to conduct marine scien-
tific research by these foreign researchers dependbtaining the consent from the
competent Polish administrative board. The relepantedures vary significantly in
the marine territory and in the exclusive econonaie.
The foreign researchers are obliged to comply icecanditions the scope of which is
identical in all Polish maritime areas. Accordingait. 30 of the Maritime Act the for-
eign entities conducting scientific research indPainaritime areas shall be required to:
— ensure the participation of Polish representatinethe research, including their
presence on board research vessels and at otledlatians;
— inform the Minister of Transport and Marine Econg at his request, of the re-
sults of the research;
— enable the Minister of Transport and Marine Ecopaat his request, to have ac-
cess to all data and samples derived from the medsea
— inform the Minister of Transport and Marine Econpowithout delay of any ma-
jor change in the research program;
remove the scientific research installations equipment without delay once the
research is completed, unless a separate licefsave them has been obtained.
These duties of the foreign researchers resultiogn fart. 30 of the Maritime Act
generally agrees with the duties of the researichire exclusive economic zone ac-
cording to art. 249 of the UNCLOS. However, art.8ahe Maritime Act does not
set the requirement of submitting to the Ministegliinary reports (art. 249 par. 1
(b) of the UNCLOS). Moreover, it is not expresstated that the participation of

® Art. 88 of the UNCLOS.

" The high seas may exist if the distance betweerpfiposite coasts is longer than 400 nautical
miles.

8 In the light of the UNCLOS the natural and juridiparsons may conduct the research only un-
der the authority of their native state.
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Polish representatives in the project does nokrtis obligation to contribute to-
wards its costs (art. 249 par. 1 (a) of the UNCLOS}¥ submitted that Poland could
establish different conditions for the foreign @sders conducting their activities
in the marine territory.

Theresearch in Polish marineterritory

The marine territory of Polish State is composethefinternal waters and the terri-

torial sea. The general rule concluded in art. e Maritime Act states that “sci-

entific research in Polish internal waters anditeial sea may be carried out by

States and foreign natural or juridical personsyels as by competent international

organizations after obtaining the consent of theider of Transport and Marine

Economy”. However, according to art. 32a of the ikitae Act, if the scientific re-

search conducted in Polish maritime areas condiefng resources the license is is-

sued by the Minister of Agriculture. According td.a of the Maritime Act Polish

internal waters are

— the part of the Nowowarpiskie Lake and the part of the Bay of Szczecin, to-
gether with theSwina and the Dziwna and the Bay of Kamisituated east of
the State frontier between Poland and GermanyttadRiver Odra between the
Bay of Szczecin and the waters of the port of S@oze

— that part of the Bay of Gdsk closed by a baseline running from a point having
the coordinates 54° 37’ 36" north geographic lati# and 18° 49’ 18" east geo-
graphic longtitude (on the Hel Sandbar — Mierze@ska) to a point having the
coordinates 54° 22' 12" north geographic latituded 19° 21’ 00" east geo-
graphic longtitude (on the Vistula Sandbar — Mig@a&islanska);

— the part of the Vistula Bay (Zalew ¥ény) situated south-west of the State fron-
tier between Poland and Russia on that Bay;

— harbor waters defined on the sea side by theclimmecting the outermost per-
manent harbor works which form an integral patthef harbor system.

The said area of 1991 kfids subject to Polish sovereignty and the condfithe

scientific research there in is regulated exclugiby Polish national legislation. As

the UNCLOS is lacking any regulations on conductimg scientific research in in-

ternal waters so the foreign researchers do naggowithin this area any rights pre-

served by the acts of the international law.

The second component of the marine territory igé¢indtorial sea which is the belt of

waters extending to the breadth of 12 nauticals{@®2 224 m) from the baseline. The

surface of Polish territorial sea is 8682 kmAccording to art. 245 of the UNCLOS

“coastal State, in the exercise of its sovereigmig the exclusive right to regulate, au-

9 According to art. 4 of the Maritime Act the boungletween the internal waters and the midland
waters are determined in the Executive Order ofMhrister of Agriculture of 26 July 2004
(Rozporadzenie Ministra Rolnictwa i Rozwoju Wsi w sprawie ed#enia granic midzy wo-
dami morskimi a wodamirédladowymi do celéw wykonywania rybotéwstwa), DzU 2004,
175, poz. 1824.

i‘i Polish Statistical Yearbook, (Rocznik Statystyc&f), Warszawa 2004, s. 90.

Ibidem.
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thorize and conduct marine scientific researchhairtterritorial sea, which may be
conducted only with the express consent of and ruth@econditions set forth by the
coastal State”. Therefore, the foreign researamerst not conduct any research with-
out the consent granted in the doubtless way aratéordance with Polish national
procedures. Consequently, in the course of thesmegdures Poland is not bound with
any international obligations and is not obligegliify its refusal.

In the contrary to the internal waters, in theiterial sea the foreign vessels enjoy
the right of innocent passage which can not beudistl by the coastal state. How-
ever, according to art. 9 par. 10 of the Maritimet,Ahe conduct of unauthorized
marine scientific research constitutes an actidigpriving the passage of its inno-
cent charactéf. It should be emphasized that the prohibitionhef tesearch should
not extend on these scientific measurements whieldmectly connected with the
safety of navigation, as the coastal state is elligp ensure safe navigation across
its territorial sea according to art. 24 par. 2haf UNCLOS.

Theresearch in Polish exclusive economic zone

Polish exclusive economic zone is the area of 22682 situated outside the terri-
torial sea and adjacent to it, comprising the veateeabed and its subsoil. It does not
constitute a part of the state’s territory, butadig to art. 56 of the UNCLOS Po-
land has within the zone “sovereign rights to erplananage and exploit the natural
resources, whether living or non-living, of the lsed and its subsoil, and the waters
superjacent to them and the right to conserve thessurces, as well as the sover-
eign rights with respect to others economic underts in the zone”. The bounda-
ries of the zone are determined in the internatiagmeements with neighboring
countries®. According to art. 56 par. 2 of the UNCLOS withhis area Poland has
also jurisdiction with regard to marine scientifesearch envisaged in Part XIII of
the Convention.

The legal regime of conducting marine scientifise@ch in the exclusive economic
zone is significantly different from the regime time marine territory of the coastal
State. Art. 246 par. 1 of the UNCLOS entitles thastal state to “regulate, authorize
and conduct marine scientific research in theidwsice economic zone and on its
continental shelf in accordance with relevant siovis of this Convention”, while in
paragraph 2 it is additionally stressed that “m&asnientific research in the exclusive
economic zone (...) shall be conducted with thesennof the coastal State”. Poland
however may not deny the consent only at its digereas art. 246 par. 3 of the UN-
CLOS states that: “coastal States shall, in noginalimstances, grant the consent for
marine scientific research projects (...) in thiclusive economic zone and on their
continental shelf to be carried out in accordanitk this Convention, exclusively for
peaceful purposes and in order to increase thetgitickknowledge of the marine envi-
ronment for the benefit of all mankind”. Even thbupe term “normal circumstances”

12 This article reflects the provisions of relevarit &9 par. 2 (j) of the UNCLOS.
13 polish Statistical Yearbook, (Rocznik Statystyc®R), Warszawa 2004, s. 90.
1430 far, Poland has not settled only the boundatty Benmark in the vicinity of Bornholm.
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has not been defined in the UNCLOS, it is emphddizart. 246 par.4 of the UNCLOS
that they “may exist in spite of the absence ofodiigatic relations between the coastal
State and the researching Stételf the consent is denied the coastal state weigits
burden of proof that the relevant circumstancesnam@-normal or abnormal. The
rights of the foreign researchers in the excluseenomic zone are additionally
strenghtened by the duty of the coastal statetabléesh rules and procedures ensuring
that consent will not be delayed or denied unr
According to art. 29 par. 1 of the Maritime Act thinister of Transport and Marine
Economy is the appropriate administrative boardledtto grant the consent for the
research project to be carried out in the exclussaomic zone (but when the project
concerns living resources of the zone so art. 32heoMaritime Act shall be applica-
ble — as mentioned above). Obtaining the conseguerdks on submitting the applica-
tion by the foreign researcher in the appropriatentwhich is defined in art. 248 of
the UNCLOS as not latter than six months beforeekgected starting date of the
scientific project. However, the Maritime Act edished in art. 29 par. 1 a solution
more profitable for the foreign researchers, narttedyterm to submit the application
is shortened to three months before the expectmtingt date of the research
Concerning the content of the application art. 84the UNCLOS obliges the applier
(the foreign state or competent international omgion intending to undertake the
research) to provide the coastal state with inféionaon the following details:
— the nature and objectives of the project;
— the methods and means to be used, including niomeage, type and class of
vessels and a description of scientific equipment;
— the precise geographical areas in which the gr@geo be conducted;
— the expected date of the first appearance aadl dieparture of research vessels,
or deployment of the equipment and its removahmsopriate;
— the name of the sponsoring institution, its doegerson in charge of the project;
— the extent to which it is considered that thestalastate is able to participate or
to be represented in the project.
Notwithstanding these provisions, art. 29 par. thefMaritime Act requires merely
that the application contains information on thieemded research and the program
therefore.
The consent for the scientific project in the extle economic zone may be with-
held by the Minister of Transport and Marine Ecomaafter obtaining the opinion
of the Minister of Environmental Protection, NaluResources and Forestry. Ac-
cording to art. 29 par. 2 of the Maritime Act theniMter is entitled to withhold the
consent if the research project:

51t is considered that some states could have diaadifficulties to establish diplomatic relations
with all members of the world community, which shboot constitute an obstacle for conduct-
ing scientific research.

16 At. 246 par. 3 of the UNCLOS.

7 nitially, the Maritime Act had established thenteof six months, but then it was shortened to
three months by the Act amending the Maritime Actd 11 1994 (Ustawa z dnia 17 listopada
1994 r. 0 zmianie ustawy o obszarach morskich Rzesgrpitej Polskiej i administracji mor-
skiej), DzU 1995, nr 7, poz. 31.
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— relates directly to the natural resources ofzthree;
— involves drilling into the continental shelf, thee of the explosives or the intro-
duction of harmful substances into the marine emvirent;
involves construction and use of artificial islapinstallations and structures.
The relevant art. 246 par. 5 of the UNCLOS staled the consent may be also
withheld if the project “contains information commcated pursuant to art. 248 of
the UNCLOS concerning the nature and objectivab@froject which is inaccurate
or if the researching state or competent internati@rganization has outstanding
obligations to the coastal state from a prior resegroject”. Nevertheless, this
situation has not been included in the Maritime. Act
According to art. 29 par. 2 of the Maritime Act thinister after obtaining the opin-
ion of the Minister of Environmental Protection, thilal Resources and Forestry
may also refuse to issue a licence or revoke adiedf the scientific research threat-
ens to pollute the environméht
The right to conduct marine scientific researcthimexclusive economic zone may be
based not only at express consent but also atathpbnsent. According to art. 252 of
the UNCLOS the scientific research project may bm@eded six months after the
date upon which the information required pursuanart. 248 of the UNCLOS was
provided to the coastal state, unless within foonths of the receipt of the commu-
nicate containing such information the coastakstats informed the state or organi-
zation conducting the research project that:
— it has withheld its consent under provisionsrof246 par. 5 of the UNCLOS;
— the information given regarding to the naturelgjectives of the project does not
conform to the manifestly evident facts;
— it requires supplementary information relevantctnditions and information
provided for under articles 248 and 249 of the UNIS;.
— outstanding obligations exist with respect toevipus scientific research project
carried out with regard to conditions establishedrt. 249 of the UNCLOS.
According to art. 253 par. 1 of the UNCLOS the tabstate has the right to require
suspension of research activities in progressey tre not being conducted in ac-
cordance with the information communicated as plediupon art. 248 of the UN-
CLOS on which the consent was based; or if theéyeatinducting the research fails
to comply with the provisions of art. 249 of the ONOS concerning the rights of
the coastal state — which are implemented in &tof3the Maritime Act discussed
above. Once the researching state or competemhati@nal organization has com-
plied with the conditions required under articles82and 249 of the UNCLOS the
order of suspension should be lifted by the coastdk (art. 253 par. 5 of the UN-
CLOS).
According to art. 253 par. 2 and par. 3 of the UXNDE the coastal state may also re-
quire cessation of marine research activities ¥ ahthe situations contemplated in
art. 253 par. 1 of the UNCLOS is not rectified witla reasonable period of time; or
in case of any major change in research projecesgarch activities accomplished
in contrary to the information originally communied.

18 Art. 29 par. 2 of the Maritime Act, this situatibas not been included in the UNCLOS.
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The Maritime Act does not clearly distinguish betwecessation and suspension of
the research. It is stated in art. 32 that the #té@mi of Transport and Marine Econ-
omy may require the cessation of any research listPmaritime areas referred to in
art. 28 and art. 29 par. 1 of the Maritime Actf@revoke a license issued on the ba-
sis of art. 29 par. 1 if the research is carrietliowla manner not consistent with the
provisions of the Maritime Act, or with special pisions established by the license,
or if the research has harmful consequences foelr@onment. It seems however
that these provisions concern cessation of thearelagather than suspension as the
Maritime Act is lacking any regulations on the et lifting of the decision made
up by the Minister.

Theresearch carried out by Polish nationals

Poland has absolute freedom to regulate the madieatific research conducted by
its nationals in Polish maritime areas. With regaréolish natural and juridical per-
sons the Maritime Act does not set the requireroéobtaining the consent in order
to conduct scientific research. According to afit.gar. 1 of the Maritime Act they
may engage in scientific research in Polish maetamneas without a license. How-
ever, the said persons must inform the Directothef competent Marine Offite
about the geographical areas and methods to befastte research 14 days before
the research is begun and after the research dductad.

According to art. 31 par. 2 of the Maritime ActHeies of the marine organisms
within the frames of scientific research must badiwted in accordance with the
requirements of the appropriate fishery regulatidife Act on Fishefy envisages
in art. 22 that fishing the marine organisms irestific aims is permissible after ob-
taining the licence from the competent Districtpestor of Marine Fishefy. The
application should be submitted not later than moath before the day in which the
research is expected to start and should involeethacise description of:

— the intended scope, geographical area of thamgsand means to be used,;

— the species of marine organisms to be hauled;

— the intended size of the hauls and the duratidheoresearch cruise;

— the identity marks of the research vessel.

In the course of the research activities the lieensist be on board the research ves-
sef? The researcher is bound to provide the Distrispéctor of Marine Fishery
with the final results and the conclusions of theearch within three months after
completing the projett The Inspector may revoke the license if the ratipihs on
marine fishery have been strikingly violated. lie tibove case as well as if the re-
searcher fails to provide the result and conclusibe Inspector may refuse to issue
the license anew.

19 Urzad Morski.

20 Ustawa o rybotéwstwie z 10 lutego 2004 r., DzUESr poz. 574.
21 Okregowy Inspektor Rybotoéwstwa.

22 Art. 24, par. 3 of the Act on Fishery.

2 Art. 25 of the Act on Fishery.
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It is noteworthy that art. 1 par. 2 p. 3 of the Aot Fishery states that its regulations
shall be applied to all natural or juridical persas well as to entities without ju-

ridical personality conducting fisheries in sciéintiaims. Thus, it remains unclear

why art. 23 par. 2 lists the entities entitled pply for a license, which only are:

high schools, scientific institutes, after gramrsenools and marine fishery schools
with seats in Polarfd

CONCLUSIONS

The analyze of the juridical regime establishedenride Maritime Act indicates that
Polish national legislation concerning marine skifienresearch remains in compati-
bility with the regulation of the UNCLOS. Some peutar solutions are even more
profitable for the foreign researchers than thevaht international regulations. Per-
haps implementation of certain UNCLOS regulatiomsncomplete (e.g. art. 246
par. 5 of UNCLOS and relevant art. 29 par. 2 ofaitime Act or art. 248 of UN-
CLOS and art. 29 par. 1 of the Maritime Act) antieis within the interest of Poland
to make some amendments of the Maritime Act. Howegenerally the condition of
Polish legislation should be estimated as satigfyin
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ZASADY PRAWNE PROWADZENIA MORSKICH BADAY NAUKOWYCH
W POLSKICH OBSZARACH MORSKICH

Streszczenie

Artykut przedstawia zasady prowadzenia morskichahathukowych w polskich obszarach
morskich, zaréwno przez podmioty zagraniczne, jp&lskie, na gruncie prawa gdizynaro-
dowego oraz odpowiednich polskich przepiséw krajcivyZgodnie z KonwengjNarodow
Zjednoczonych o prawie morza z 1982 r. podmiotyraaigzne prowadce morskie badania
naukowe na polskim terytorium morskim maszysk& wyrazna zgod;, wydary przez wia-
sciwy organ polskiej administracji, natomiast w paé$ wytacznej strefie ekonomicznej
zgoda mae mie& charakter wyrany lub dorozumiany. Polska jest uprawniona do vystra-
nia, cofnicia lub do zawieszenia wydanej zgody jedynie w imkoldsciach scisle okreslo-
nych w Konwencji. Uzyskanie zgody nie jest wymaganstosunku do podmiotéw o pol-
skiej przynalenosci. Poréwnanie postanowigpolskiego prawa wewtrznego z odpowied-
nimi regulacjami Konwencji Narodéw Zjednoczonyclprawie morza wykazuje wysoki sto-
pien ich wzajemnej zgodrsai.



